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How Far Will Regulators Go With Big Tech?
From the internet to eCommerce to the
iPhone, technology has become indispensable in how we consume content, purchase goods and services, and interact
with one another. Have you binged the
newest streaming series? Or, used an
online pla orm to have this week’s groceries dropped at your doorstep? Or liked the
latest post from your second cousin you
haven’t spoken to in years? Technological
developments over the last twenty years
have delivered incredible services which
have revolu onized our lives in many posive ways, and broadly changed the ways
in which our society operates.
As well as being transforma ve, techoriented industries can o en mature into
winner-take-all scenarios. Factors such as
network eﬀects (Exhibit 1), the aggregaon of consumers (and/or suppliers), cost
advantages, and switching costs are common sources of sustained economic outperformance. Today we see a handful of
dominant tech companies that have become so successful, and so able to grow
and expand into adjacent industries, that
Exhibit 1: Interac ve Networks Make For Stronger
Network Eﬀects than Radial Network
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the typical forces of compe on are not
driving down their proﬁtability as is typical
as companies mature.
While the arguments diﬀer for each company, large technology companies today
have incredibly high proﬁtability, market
power, are likely s ﬂing the level of compe on in various industries, and have
wide-ranging inﬂuence on society as well.
Along with the posi ve innova ons, technology has also introduced completely
new risks and challenges for both socie es
and individuals. Whereas you may no longer have to a end your family reunion to
keep up with that odd cousin, you now
have to worry about the security and encryp on of emails you send. Privacy and
data rights are topics separate from an trust, but are just as important and top of
mind. Ul mately, if these companies really
are as powerful as they seem, some might
take the view that “big tech” is in need of
greater regula on.
That said, it’s essen al that any reimagining of tech regula on is based on evidence
and a though ul discourse in Washington
D.C. Both the topic generally, as well as
cri cisms of par cular companies, have
been poli cized with unknown consequences. For instance, President Trump
has been weighing in heavily (and likely
driving policy) regarding how social net-
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works police hate speech and “fake news.” Addi onally, he has inserted himself into the ongoing process to award the $10B Joint Enterprise
Defense Infrastructure (JEDI) contract to one of
the large cloud compu ng companies.1,2 Unfortunately, it’s likely too much to expect the tech
industry to regulate itself. We worry that, despite sound thinking from some regulators, both
Congress and the President could end up being
impediments to eﬀec ve future policies in this
cri cally important area, by allowing a lack of
objec vity to cloud policy implementa on.
Tech Regula on Is Coming...
… and change is already afoot. Today there is a
cacophony of declara ons from pundits and
presiden al hopefuls that, with near uniformity,
conclude that “something” must be done. Generally, poli cians across the poli cal spectrum
widely agree that technology needs greater regula on. Driven by this backdrop, both the Department of Jus ce (DOJ) and Federal Trade
Commission (FTC) have formally announced proceedings to inves gate an trust and an consumer behavior amongst the tech giants.
The FTC’s Bureau of Compe on announced in
February that it was crea ng a new task force
dedicated to “monitoring compe on in U.S.
technology markets, inves ga ng any poten al
an compe ve conduct in those markets, and
taking enforcement ac ons when warranted.”3
Along with the FTC, the DOJ has an trust jurisdic on as well. The DOJ’s an trust head, Makan
Delrahim, has made it clear that he believes antrust ac on in digital spaces is not only the
right thing to do, but that it’s also important to
spurring innova on.4
We would take the posi on that most o en
compe on either resolves market concentraon issues on its own, or regulatory interven on
takes so long that it’s no longer eﬀec ve by the
me it’s put in place. For example, in US vs. Microso it took years for the DOJ to ﬁle its lawsuit, courts to order the breakup of the company, the appeals court to reverse that decision,
and to ﬁnally see the DOJ and the company
reach a se lement that changed some business
prac ces.5
Whether or not Delrahim’s claim that regulators
can promote innova on is true, with the process
started, we consider it very likely that at least
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some of the major tech companies will receive
Civil Inves ga ve Demands (CIDs), which ini ate
formal an trust inves ga ons. What actually
results from those an trust inves ga ons is another story. According to Cowen & Co., only
about 25% of CIDs have historically resulted in
DOJ/FTC enforcement ac ons.6 In sum, we think
these events (along with moun ng poli cal
pressure) will inevitably lead toward some sort
of enforcement ac on, but likely nothing cri cally large.
An trust Frameworks Aren’t Sta c
While an trust authori es have been much
more aggressive in Europe, doling out large ﬁnes
and restric ons on various business prac ces
for abusing market dominance, these ac ons
have been based on a much broader European
deﬁni on of an trust.7,8 An trust law in the
United States has historically been driven by the
“consumer welfare standard.”9,10 This standard
focuses on market prices to determine the
health of a market, and means that if consolidaon results in enhanced products and equal
prices, it is less problema c than if a company
raised prices as a result. Within that framework,
it’s generally harder to regulate a service such as
search, which undeniably delivers an incredible
service to consumers for no (direct) cost. We
believe that it cannot be anyone’s goal that consumers pay higher prices for inferior products
and services.
Addi onally, establishing that these businesses
are monopolies depends on how you deﬁne the
market they’re monopolizing. Regardless of actual market power (which could be substan al),
a company may, for example, have 50+% of
online retail share that equates to just 6% of
retail share in total. (See Exhibit 2.) If the market
is deﬁned as all of retail, the arguments which
follow from deﬁning the company as monopolisc in online retail disappear. In the end, these
companies have power because people love
what they do, not because consumers lack
choice.
We think it follows, then, that the legal cases
against big tech could be diﬃcult to prove in
court. Regardless, Delrahim made it clear in a
recent speech that “price eﬀects are not the
sole measure of harm to compe on under the
U.S. an trust laws.” He con nues by saying:
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“The An trust Division does not take a myopic view of compe on. Many recent calls for
an trust reform, or more radical change, are
premised on the incorrect no on that an trust policy is only concerned with keeping
prices low. It is well-se led, however, that
compe on has price and non-price dimensions.
Price eﬀects alone do not provide a complete
picture of market dynamics, especially in digital markets in which the proﬁt-maximizing
price is zero. As the journalist Franklin Foer
recently said, ‘Who can complain about the
price that Google is charging you? Or who
can complain about Amazon’s prices; they
are simply lower than the compe on’s.’
Harm to innova on is also an important dimension of compe on that can have farreaching eﬀects. Consider, for example, a
product that never reaches the market or is
withdrawn from the market due to an unlawful acquisi on. The an trust laws should protect the compe on that would be lost in
that scenario as well.”11

odds of some an trust ac on being brought
against one or more of the big tech companies
appear quite likely.

This All Could Turn Out Well… In The End
We think it’s early to expect breakups or material dives tures of businesses, but it’s not too early to think about what those outcomes might
mean for investors. Recent research tled “Tech
Reg: A Case Study Approach to Examining the
Impact of Government Interven on,” Sco Helfstein and Sean O’Loughlin examined past US
regulatory ac ons. They write: “A striking
pa ern emerges. Regulatory ac ons aimed at
promo ng compe on actually had a series of
ter ary repercussions that ul mately helped the
exis ng entrenched players.” Essen ally, they
found that government ac ons o en have unintended consequences when rules which increase the costs of compliance ul mately constrain smaller companies which cannot aﬀord to
comply. For example,there are some who believe that the European Union General Data Protec on Regula on (GDPR) actually hurt local
compe on. Mark Read, CEO of adver sing giIt appears that the DOJ of today is though ully
ant WPP PLC said that “GDPR has tended to
reviewing the ways in which technology needs
hand power to the big pla orms because they
to be scru nized, believes in taking a holis c
have the ability to collect and process the daview of the topic, and sees the unique characta.”12 Most concerning, he con nues, GDPR,
teris cs of each digital market. A er reading
“entrenched the interests of the incumbent, and
this speech, it’s hard not to conclude that the
made it harder for smaller ad-tech companies,
who ironically tend to be EuropeExhibit 2: Current US Equity Market Industry Concentra on
an.” In total, regula on o en results in less compe on and inAs of Dec 31, 2018, HHI based on 2018 US sales
cumbents more able to raise prices, which, if you’re paying a enon, is exactly the opposite of the
outcome these regula ons are
intending to provide. Heed Sir
John Templeton’s wisdom, “the
four most dangerous words in
inves ng are: This me it’s diﬀerent.”13

Source: Compustat, Goldman Sachs Global Investment Research

These Issues Are Reﬂected In
Market Prices of Key Stocks
Holding large-cap tech stocks,
which have outperformed broader indexes, has been very good to
investors over the past decade.14
While there are signiﬁcant risks
for sure, and we are sympathe c
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to these concerns and cri cisms, we’re not
ready to conclude that these companies
should be sold on the basis of coming regula on.
First, given that none of this is a surprise,
these fears have been leaking into market
prices for some me. Second, given the
dominance of these companies, their cash
ﬂows, growth rates, and leadership, it’s
likely that most of those factors will largely
con nue unabated. Third, when considering these fundamental factors, we would
argue that for the most part the companies
in ques on are under-priced rela ve to
their fundamentals. They’re amazingly
proﬁtable and fast growing despite their
size. Lastly, as we said above, a number of
poten al resul ng scenarios such as a
breakup could be posi ve or even unlock
value by bringing a en on to the stand

alone businesses, resul ng in even higher
market values. We doubt that a wholesale
breakup of big tech is likely.
While this story is in the early innings, we
hold out hope that the regula on which
comes about is good for compe on, data
rights, privacy, and the well-being of our
society as a whole. It’s possible that D.C.
comes up with regula ons which are both
smart and limited. Yes, there will be twists
and turns which will apply to each company
in their own unique way, and we will be
monitoring these stories closely. Regardless, we see a number of scenarios which
would actually be beneﬁcial to large-cap
tech. The point is not that an rust is a good
thing, but companies with good proﬁtability and a strong compe ve posi on tend
to do well over the long-term, even if constrained.
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